
4.	 If a member has a conflict of interest, said member shall not be counted by the 
Board in establishing the quorum for such matter. 

5.	 No member shall vote on the determination of any matter requiring public hearing 
unless he/she has attended the public hearing thereon or unless he/she has 
familiarized him/herself with such matter by studying the record. 

SECTION VIII: APPEAL PROCEDURE 

1.	 Any person aggrieved by an action which comes under the jurisdiction of the 
Board pursuant to Section V of this Ordinance must file such application for 
appeal in writing on forms provided, within thirty (30) days of the granting or 
denial of a permit. The applicant shall file this appeal at the office of the Town 
Clerk, setting forth the ground for his/her appeal. Upon receiving the application 
for appeal, the Town Clerk shall notify the Chairperson of the Board. 

2.	 The fee to accompany applications for appeal shall be listed on the application. 
Checks are to be made payable to the Town of Southwest Harbor. 

SECTION IX: HEARING 

A.	 The Board shall hold a hearing within a responsible time and shall schedule said Public 
Hearing on all completed appeal applications within forty-five (45) days of the filing of a 
completed appeal application. The Chairman shall determine completeness. 

B.	 The Board shall cause notice of the date, time and place of such hearings, the location of 
the building or lot, and the general nature of the question involved, to be given to the 
person making the application and to be published once in a newspaper of general 
circulation in the Town, the date of the publication to be at least ten (l0) days prior to the 
Hearing. The Board shall also cause notice of the hearing to be given to the Town. 
Except for appeals related to the abatement of taxes, the Board shall cause notice of the 
hearing to be given to the owners of property abutting that for which the appeal is taken 
at least ten (l0) days prior to the date of the Hearing. A copy of each variance request, 
including the application and all supporting information supplied by the applicant, shall 
be forwarded by the municipal officials to the Commissioner of the Department of 
Environmental Protection at least twenty (20) days prior to action by the Board of 
Appeals. Any comments received from the Commissioner prior to the action by the 
Board of Appeals shall be made part of the record and shall be taken into consideration 
by the Board of Appeals 

C.	 The Board shall provide as a matter of policy for exclusion of irrelevant, immaterial, or 
unduly repetitious evidence. 

D.	 The order of business at a public hearing shall consist of the following rules: 
1.	 The Chairperson calls the Hearing to order. 
2.	 The Chairperson determines whether there is a quorum 
3.	 The Chairperson gives a statement of the case and reads all correspondence and 

reports received. 
4.	 The Board determines whether it has jurisdiction over the Appeal. 
S.	 The Board decides whether the applicant has "standing" before the Board. 
6.	 The Board determines which individuals attending the Hearing are "interested 

parties". "Interested parties" are those persons who request to offer testimony and 
evidence and to participate in oral cross-examination. They would include but are not 
limited to abutting property owners and those who might be adversely affected hy the 
Board's decision. Parties may be required by the Board to consolidate or join their 
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appearances in part or in whole if their interests or contentions are substantially 
similar and such consolidation would expedite the Hearing. Municipal officers, the 
Planning Board and the Code Enforcement Officer shall automatically be made 
parties to the proceeding. 

7.	 Other persons attending the hearing and Federal, State, Town and other governmental 
agencies shall be permitted to make oral or written statements and to submit oral and 
written questions through the Chairperson. 

8.	 The appellant is given the opportunity to present his or her case without interruption. 
9.	 The Board, and "interested parties" may ask questions of the appellant through the 

Chairperson. 
10. The "interested parties" are given the opportunity to present their case.	 The Board 

may call its own witnesses, such as the Code Enforcement Officer. 

11. The appellant may ask questions of the "interested parties" and Board witnesses 
through the Chairperson, or directly, with the permission of the Chairperson. 

12. All parties are given the opportunity to refute or rebut statements made throughout 
the Hearing. 

13. The chairperson shall receive comments and questions from all observers and 
interested citizens who wish to express their views. 

14. The hearing is closed after all parties have been heard.	 If additional time is needed, 
the Hearing may be continued to a later date. All participants shall be notified of the 
date, time and place of the continued Hearing. 

15. Written testimony may be accepted by the Board for seven days after the close of the 
Hearing. 

E.	 The Board may waive any of the above rules or change the order of business if good 
cause is shown. 

SECTION x. DECISIONS 

A.	 The Board shall decide all administrative appeals and variance appeals withinthirty (30) 
days from the date of the final Hearing and shall issued a written decision on all appeals. 

B.	 The final decision on any matter before the Board shall be made by written order signed 
by the Chairperson. The transcript or tape recording of testimony, if such a transcript or 
tape recording has been prepared by the Board, and the exhibits, together with all papers 
and requests filed in the proceedings, shall constitute the public record . 

C.	 The Board, in reaching said decision, shall be guided by standards specified in the 
applicable State Laws, Local Ordinances, policies specified in the Comprehensive Plan 
and by Findings of Fact by the Board in each case. 

D.	 In reviewing an application on any matter , the standards in any applicable local ordinance 
or statute shall take precedence over the standards of these rules whenever a conflict 
occurs. In all other instances , the more restrictive rule shall apply . 

E. When the Board of Appeals reviews a decision of the Code Enforcement Officer, the 
Board of Appeals shall hold a "de novo" hearing which allows the Board to receive and 
consider new evidence and testimony, be it oral or written. When acting in a "de novo" 
capacity, the Board of Appeals shall hear and decide the matter afresh, undertaking its 
own independent analysis of evidence and the law, and reaching its own decision. 

When acting in an appellate capacity, the Board of Appeals may reverse the decision of the 
Planning Board, or other applicable administrative board, but only upon a finding that the 
decision was contrary to specific provisions of the Ordinance under review before th e Planning 

Board, or other applicable administrative board, or contrary to the facts presented to the Planning 
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Board, or other applicable administrative board. Alternatively, the Board of Appeals may
 
remand the matter to the Planning Board, or other applicable administrative board for further
 
consideration.
 
F.	 The Board shall cause written notice of its decision to be mailed or hand-delivered to the 

applicant within seven (7) days of the Board's decision. Any decisions affecting the 
Shoreland Zone shall be mailed or hand-delivered to the Department of Environmental 
Protection within seven (7) days. Copies of written decision ofthe Board of Appeals 
shall be given to the Planning Board, Code Enforcement Officer and the municipal 
officers. 

G.	 Decisions of the Board shall be filed in the office of the Town Clerk and shall be made
 
public record. The date of filing of each decision shall be entered in the official records
 
and minutes of the Board.
 

H.	 A copy of all variances granted by the Board of Appeals shall be submitted to the 
Department of Enviommental Protection within fourteen(l4) days of the decision. 

I..	 Variances granted must be recorded by certificate in the Hancock County Registry of 
Deeds within ninety (90) days of final approval as allowed in M.R.S.A. 30-A §4353. 
(Variances not recorded within this time shall be invalid.) The certificate must be 
prepared in recordable form and provided to the applicant. It must indicate the name of 
the current property owner, identify the property by reference to the last recorded owner, 
identify the property by reference to the last recorded deed or deeds of ownership in its 
chain oftitle, and indicate the fact that a variance including any conditions on the 
variance, has been granted and the date of the granting. 

J..	 Unless otherwise specified, any order of decision of the Board for a permitted use shall 
expire if building permit for the use is not obtained by the applicant within One Hundred 
Eighty (180) days from the date of the decision; however, the Board may extend this time 
an additional One Hundred Eighty (180) days upon written request from the appellant 
within the original One Hundred (180) day period. 

SECTION XI. RECONSIDERATION 

In accordance with 30-A M.R.S.A. section 2691 (3)(F) , the Board may reconsider any decision. 
The Board must decide to reconsider any decision, notify all interested parties and make any 
change is its original decision within forty five (45tdays of the date of the vote on the 
original decision. A request to the Board to reconsidera decision must be filed within ten (10) days of 
the decision that is being reconsidered. A vote to reconsider and the action taken on that 
reconsideration must occur and be completed within forty-five (45) days of the date of the vote 
on the original decision. Reconsideration of a decision shall require a positive vote of the 
majority of the Board members originally voting on the decision, and proper notification to the 
landowner, petitioner, planning board, code enforcement officer, and other parties of interest, 
including abutters and those who testified at the original hearing(s). The Board may conduct 
additional hearings and receive additional evidence and testimony 

Appeal of a reconsidered decision to Superior Court must be made within (fifteen) 15 days after 
the decision on reconsideration. 
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SECTION XII. APPEAL TO SUPERIOR COURT 

The decision of the Board of Appeals may be taken , within forty-five (45) days of the date ofthe 
vote on the original decision, by any party to Superior Court in accordance with the Maine Rules 
of Civil Procedure, Rule 80B. This time period may be extended by the court upon motion for 
good cause shown. 

SECTION XIII. SEVERABILITY 

The invalidity of any Section or provision of this Ordinance shall not be held to invalidate any 
other section or provision within the Ordinance. 

SECTION XIV. AMENDING THE ORDINANCE 

A.	 This Ordinance may be amended by a majority vote of the legislative body present at any 
regular or special town meeting. 

B.	 Any proposed amendment to the Ordinance shall be presented at a public hearing before 
the town meeting. The Board of Selectmen may hold a public hearing on the proposed 
amendments to the Ordinance and report in writing its opinion on the desirability of the 
proposed change(s). 
1.	 If the vote on the amendment is by local referendum ballot, the Selectmen shall have 

a public hearing at least 60 days prior to the Town Meeting. If the amendment is at an 
open assembly town meeting, a public hearing must be held within thirty (30) days of 
the duly authorized town meeting. 

2.	 Notice of any public hearing on an amendment to this Ordinance shall be given in a 
newspaper with local circulation at least five (5) days before the hearing. 
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